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31 cflaaaf vi 4fart aT -=rr+r 'C[cf qm

Name & Address of the Appellant & Respondent
Mis. Bipin Industries

al{ anfh z 3#ta arr a sriir arr aar & at az zror uR qenfenf ft arg +; qr 3f@rnrt
ail arfta zu yterr amae wga a var & I

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\arrlr terur and
Revision application to Government of India :

(1) hasn gy«car a@fr, 1994 t en aif ft aarg n mmcai * <ITT B~~ cp)- '3"(1'-~ ti)~~~ * 3'@l'ffi gateau am4aa 'ara Rra, +ar,f in, la f+TT, 'cfht'r #if5r, a ta
'l'jcf'i'f, x=mcr mf, { Rec4t : 110001 at at unit aRy1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

Oi) ~ 'l'IIB ~ mf-1 * +1PIB B a Rt znRat fa# aver zr arr arr i m fclR:\'l' ~~qwem m urd g; marf B, m fhl suer zuT mveNare a fa»at aura i m fclR:\'l'~B m
'l'!IB ~ WclRIT * <mR ~ 'ITT I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) qra a are fa8t n; znqr F'mftmr 'l'!IB 'CR m 'l'IIB * fcfferTTuT B~~ qrBEl 'l'IIB tR:~~* ffu; * lfllIB B it aa aa fat z zr var i F'mftmr % 1
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cENTR,

znRk zgc r rat fag R@hra k as (qr zu pr ) Rafa fan lf<lT HT %
In case of goods exported outside India export to Nepal or Bhuta ti·
duty. ,;,.

;o 'Ir ·II •

(lf)
(c)

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to. :-my
country or territory outside India.
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("&) 'lTI«f * ~ fcpffi ~ m ~ ii AllfR1ct l=f@ -q,{ m l=f@ cfi Fclf.-11-Jf01qr zcas pa ma 3,Ta
~ c5 ~ cfiw if "GIT 'lTI«f are fa#ln; at Tar i AllfRta ·g I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snrar #l snrdr gyca # 'l_f@R fg it sq@l afee mt # { &st ha am?r uit za rr ya
~ cfi·~ .3TTpR'f , 3N@ cfi IDxf 1TTffif at wu w qr arfa rf@fa (i.2) 1998 'cfRT 109 ~

Rgaa fg T; st

(d) Credit of any duty allowed to be· utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3T<f@) f.-lll1-JfqC'11, 2001 fu aiaf [Rf€ ua igI <g-8 if at 4fit #,
fa am a 4fa mar hf Reg#fa a -a'l,=r l'[ffi c5 'lmR ~-31m1 ~ 3T<f@ 31ml cM- err-err ~ * m21'
~- 3TrcfcR fcnm ufAT ~ I ~ "ffl21' m~- c!?f :!M~ftq cfi 3falta" 'cfRT 35-~ if~ i:#1' cfi 'lj1"@R
cfi ~ cfi "ffl21' ir3ITT-6 ~ c/J°r >i'Rr 'lfr mrfr~ I 0
The above application shall be made in duplicate in Form No. EA-8 as spec;:ified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ 3~ cfi W21' uej icaaa Va Gala q? zn ma 51" 'ITT m 200/- i:nR1 ~ c#f \ilTC!
3ITT" iJl6T~~~ C1ruf if "G'lfTcfr m 'ITT 1 ooo/ - c#r i:nrff ~ c#r \ilTC! I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr grca, }tu snra zgca vi taa rqlar mnf@raw uf 3r4re:
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 c#f 'cfRT 35-#f/35-~ siaft

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3®fc.lfula qRmct 2 (1) cp 11 ~~ ~m cBl' 39)a, rill a mu 4lm zyean, #ta
snrea zycen vi hara 3r4l#ta mznf@raw (frec) 6t ufga fta ff6a, 3151-Jc\lE!lc\ "9 3TT-20, ~
~ i5lffclccl cbUJl'3°-s, .:rmofr .=rR, 31i51-Jc\lE!lc\-380016
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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(3)

(4)

(5)

(6)

---3---

-~ The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

zuf gr 3mera{ qa msii ar rar at & itrt Tr itr # fg #r cpf :r@A \:l44cftt
in fau um Reg gr an # ta gg ft fa frat udl arf aa # fg zunfenf ar@hr
znzn@raw at ya 3rfla zntral ata 3m4a fhzn uar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

arnrau zyca 3nf@fr 497o un igif@er #t rqf-4 sifa fefRa fag raamer zu
Te 3mar zrenRenf fufr nf@art am?gr i a r@ta t ya IR u 6.6.so ha mr 1rnrazu Iyer
feae ca =hr afeg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za ail if@r +mi at fiataan uii at at sft err snaffa fur uat & ui #tr grcno,
ha sara zea vi hara 3r4l4ta znrznrf@era»wr (aruffaf@) fm, 19s2 ffea ?j

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vim zycen, #ta 6ala ggc vi hara srflRzr nznf@raw (frec),sf sr#hat #mr
a4carair (Demand)g is (Penalty) qT 10%qsaa 3fark 1 zraifn, 3faaaqaGar 1o n)s
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

he4rzr 3eu gr3it tar ash 3iaiir, gnf@ ztar "a#carRr+ia(DutyDemanded) -
(i) (Section) is 1Dazaeeffaufr;
(ii) frznrarrhadhf@ RR tf;
(iii) rdhe fer#iihrm 6 ha&zrfr.

> zrqasra'if@a3rd iiuz qasm# gecar ii, 3rft' fr ah hf¢qa era acar far arznr.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

s zr 3er h ,f 34la uf@rswr h par si rears 3rzrar ern zr as fa@a zt a ai fas a Fen
h 1o% 2mar u 3it szi ha au farf@a zt ar aus h 10% amararr u # sr vraa ]

6(1) In view of above, an appeal against this order shall lie before the Tribunal on,,~,~
10% of the duty demanded where duty or duty and penalty are in dispute, or pew!t~~~~%
penalty alone is in dispute." ~llf ~j~ \i
II. Any person aggrieved by an Order-In-Appeal issued under the Cent. ~fq,o n f:--,
Services Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods } vc s
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate -~ •.,...,

*
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ORDER IN APPEAL
3

This departmental appeal is filed under Section 107 of the Central Goods and Services
$

Tax Act, 2017, against OIO Reference No. AA241 l l 7985401A dated 14.9.2018, passed by the

Assistant Commissioner, Division V, Ahmedabad North Commissionerate [for short -'adjudicating

authority] in terms of Review Order No. 69/2018-19 dated 11.3.2019, passed by the Principal

Commissioner, CGST and Central Excise, Ahmedabad North Commissionerate.

2. Briefly, the facts are that M/s. Bipin Industries, Opposite Grain Market, Bavla,

Ahmedabad, holding GT No. 24AADFB5150D1Z3, [for short - respondent] had filed a refund

application on 8.6.2018 for refund of Rs. 2,04,750/- towards CGST and Rs. 2,04,752/- towards

SGST, for the month ofNovember 2017. Thereafter, vide his letter dated 18.7.2018, the respondent

revised the claim amount to Rs. 1,76,360/- towards CGST and Rs. 1,76,360/- towards SGST. The

refund claim was filed in respect of input tax credit, accumulated due to inverted tax structure under

Section 54 of the Central Goods and Services Tax Act, 2017 read with Rule 89 of the Central Goods

and Services Tax Rules, 2017. Vide the aforementioned impugned OIO dated 14.9.2018, the

adjudicating authority sanctioned the refund of Rs. 1,76,360/- towards CGST and Rs. 1,76,360/- Q
towards SGST.

3. On the refund claims being sent for post audit, it was observed that the adjudicating

authority had erroneously sanctioned the refund claims. Thereafter on the impugned order-in

original, having been examined for its legality and propriety, the Commissioner, CGST, North

Commissionerate, vide his aforementioned Review Order, directed the adjudicating authority, to file

the aforementioned appeal raising the following grounds:

• refund under section 54(3)(ii) of the CGST Act, 2017, is eligible only if the credit is
accumulated on account of the rates of tax on inputs being higher than the rates of tax on the
output supplies for claiming refund on unutilized credit;

• that in the present case the rate of tax on input viz cotton seeds is equal to the rate of tax » O
output i.e. cotton seed oil; that since the rate of tax on input and output being same @ 5%, the
respondent, cannot claim refund of the unutilized tax credit;

• that the respondent has availed credit on input of PP bags [18%], amounting to Rs. 3,252/
each towards CGST and SGST; that since this input is used only for packing of their
exempted goods, the claimant is not eligible for refund of the unutilized credit accumulated
by this higher rated input;

• that the erroneous refund sanctioned by the adjudicating authority amounting to Rs.
1,76,360/- towards CGST and Rs. 176360/- towards SGST, needs to be recovered along with
interest.

4. Personal hearing in the departmental appeal was held on 30.4.2019, wherein Shri

Hiren Patel, Partner of the respondent appeared before me. He did not submit anything during the
personal hearing.
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$ I have gone through the facts of the case and the grounds raised in the departmental

review order. I have also taken note of the fact that the respondent has neither filed his cross

objections nor pleaded anything before me during the course ofpersonal hearing.

6. Since the respondent has nothing to state, it can be fairly assumed that they are not
contesting the appeal on merits.

0

0

7.

7.1

Relevant extracts of Section 54 of the CGST Act, 2017, states as follows:

Section 54. Refund oftax. (I) Any person claiming refund of any tax and interest, ifany, paid on such tax
or any other amount paid by him, may make an application before the expiry oftwo years from the relevant date
in suchform and manner as may be prescribed:

Provided that a registered person, claiming refund of any balance in the electronic cash ledger in accordance
with the provisions ofsub-section (6) ofsection 49, may claim such refund in the returnfurnished under section
39 in such manner as may be prescribed.

(2) A specialised agency of the United Nations Organisation or any Multilateral Financial Institution and
Organisation notified under the United Nations (Privileges and Immunities) Act, 1947 (46 of 1947), Consulate
or Embassy offoreign countries or any other person or class ofpersons, as notified under section 55, entitled to
a refund of tax paid by it on inward supplies of goods or services or both, may make an application for such
refund, in suchform and manner as may be prescribed, before the expiry ofsix months from the last day of the
quarter in which such supply was received

(3) Subject to the provisions ofsub-section (I0), a registered person may claim refund of any uutilised input
tax credit at the end ofany tax period: ·

Provided that no refimd ofunutilised input tax credit shall be allowed in cases other than
(i) zero rated supplies made without payment oftax;
(ii) where the credit has accumulated on account of rate of tax on inputs being higher than the rate of tax
on output supplies (other than nil rated orfully exempt supplies), except supplies ofgoods or services or both
as may be notified by the Government on the recommendations of the Council:

Providedfurther that no refund of unutilised input tax credit shall be allowed in cases where the goods exported
out ofIndia are subjected to export duty:

Provided also that no refund of input tax credit shall be allowed, if the supplier of goods or services or both
avails ofdrawback in respect of central tax or claims refund of the integrated tax paid on such supplies.

[emphasis supplied]

The departmental ground is that in the present case, the rate of tax on input of the

respondent viz cotton seeds is equal to the rate of tax on output i.e. cotton seed oil since both were

taxed @ 5%. Further, the respondent has availed credit on input of PP bags [ 18%], amounting to Rs.

3,252/- each towards CGST and SGST but since this input is used only for packing of their exempted

goods, the claimant is not eligible for refund of the unutilized credit accumulated by this higher rated

input. Therefore, in terms of Section 54(3)(ii) of the CGST Act, 2017, the respondent, cannot claim

refund of the unutilized tax credit since it is not a case wherein the accumulation is on account of rate

of tax on inputs being higher than the rate of tax on output supplies. On going through Section 54

and Rule 89, ibid, I find that the grounds raised in the review order, are legally tenable. Therefore,

the impugned OIO dated 14.9.2018, granting refund of Rs. 1,76,360/- towards CGST and Rs.
1,76,360/- towards SGST, is erroneous and requires to be set aside.
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In view of the foregoing, the departmental appeal is allowed and the impugned OIO, is
3set aside. The prayer of the department for the recovery of the erroneous refund along with interest is

@also allowed.

9. 341crasf zaru zf Rt a{ 3r4ta a7 fazu 39la at# fan star ?r
9. The appeal filed by the department-appellant stands disposed of in above terms.

Date :/4 .'J-2019

"+s..%A.
Superintendent (Appeal),
Central Tax,
Ahmedabad.

ByRPAD.

721# 31r21#a (3r4le )
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0
To,
Mis. Bipin Industries,
Opposite Grain Market,
Bavla,
Ahmedabad.

Copy to:
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram Road,

Ahmedabad- 380 009.
3. The Commissioner, Central Tax, Ahmedabad North Commissionerate.
4. The Assistant Commissioner, Central Tax Division- V, Ahmedabad North Commissionerate.
5. The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.

L6. Guard File.
7. P.A. O


